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STATEMENT OF THE CASE
I. Nature of the Case
This appeal addresses whether the district court erred in determining that
Defendants were not prevailing parties for the purposes of awarding costs and attorney
fees, where each and every Defendant failed to recover on a single counterclaim.
II. Statement of Facts & Course of Proceedings
The facts and procedural history relevant to the issues presented on appeal are
sufficiently set forth in the Clerk’s Record.1 Plaintiffs note several corrections to the
summary provided by Defendants in the Appellants’ Brief. First, all four Defendants
brought a counterclaim for “General Tort” against both Plaintiffs.2 Specifically,
Defendants’ counterclaim for general tort is set forth as “Cause of Action I” on page 6 of
their Answer, Affirmative Defenses and Counterclaim, filed October 12, 2018. (R Vol. I,
p. 32). Whereas “Cause of Action II --- Trespass” and “Cause of Action III --- Emotional
Distress” were brought by Brian and Susan and Aurora, respectively, against Plaintiff
Tullett individually, the claim for general tort was alleged without any qualification.3 (Id.

With respect to the brief summary of additional facts offered by Defendants in the Appellants’ Brief,
Plaintiffs note that the jury ruled in favor of Plaintiff Tullett on Defendants Brian and Susan Pearces’
counterclaim for trespass. (R Vol. I, p. 111). Although Defendants’ statement that, “[t]he mare
nevertheless remained on the Pearce property until Tullett picked the horse up in the late afternoon of
August 31, 2017”, is true in a strictly factual sense, Plaintiffs deny and object to any insinuation that this
fact is evidence of wrongdoing by Plaintiff Tullett. (See Appellants’ Brief, p. 4). Plaintiffs further object to
any other factual representations made by Defendants that are not contained in the record and may be
construed as inconsistent with the jury’s verdict. The jury’s verdict is not at issue before the Court.
1

That is to say, Defendants’ assertions that no counterclaims were brought against Plaintiff Todd Tullett
LLC, and that Defendant Porter Pearce did not bring a counterclaim, are facially incorrect. (See
Appellant’s Brief, pp. 5, 7, 11).
2

Plaintiffs are unaware of any rule or precedent that directly addresses the issue of how parties should
identify or qualify their individual claims as matter of everyday pleading and practice. However, the
general rules of notice pleading and construction of pleadings naturally suggest that, where certain
counterclaims are expressly limited or qualified and others are not, the unqualified counterclaims are
brought by all defendants against all plaintiffs.
3
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at 32-33).
Second, Defendants make some ado about the “2½ year period of [this] case”,
but then proceed to gloss over the fact that they protracted the litigation by wrongfully
removing the case to federal court. (See Appellants’ Brief, pp. 4-5, Note 2). Defendants’
removal was deemed objectively unreasonable, resulting in an award of attorney fees
for Plaintiffs.4 (R Vol. I, pp. 36-40). Third, Defendants entirely ignore the fact that they
pleaded counterclaims “well in excess of $75,000” and ultimately asked the jury for
actual damages between $120,000 and $150,000. (See R Vol. I, pp. 34 and 186-87).
Conversely, Plaintiffs pleaded actual damages of just $5,653 – plus punitive damages
and attorney fees – and ultimately asked the jury for just $5,000. (See R Vol. I, pp. 24,
38, and 185). Finally, Plaintiffs contest the assertion that Defendants’ request for
attorney fees properly apportioned the fees incurred for their successful defense of
Plaintiffs’ claims.5 (See Appellants’ Brief, p. 8; see also R Vol. 1, pp. 143-57).
In short, the relevant facts of this case may be summarized as follows: (1) None
of the parties successfully prosecuted any claims for relief; (2) Defendants successfully
defended against Plaintiffs’ claims; (3) Plaintiffs successfully defended against
Defendants’ counterclaims, and; (4) Each and every party walked away having gained
nothing from the litigation.6

Defendants maintain that their “slight detour into federal court” and the resulting attorney fees award for
Plaintiffs “is not an issue in this appeal.” (Appellants’ Brief, p. 5, Note 2). To the extent that Defendants
argue that the length of this litigation bolsters their arguments on appeal, their position is disingenuous.
4

Plaintiffs recognize that this issue would be remanded to the district court should the Court rule that
there was a prevailing party below.
5

The district court’s conclusion that Plaintiffs were not prevailing parties is not at issue before the Court.
However, it is uncontested that all parties in this case unsuccessfully prosecuted the claims they raised
and successfully defended the claims raised against them.
6
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ISSUES PRESENTED ON APPEAL
1.

Did the district court err in determining that Defendants were not prevailing
parties?

2.

Are Defendants entitled to attorney fees on appeal?

3.

Are Plaintiffs entitled to attorney fees on appeal?
ATTORNEY FEES ON APPEAL

The Court should award attorney fees to Plaintiffs pursuant to I.C. § 12-121 and
I.A.R. 41. “An award of attorney fees under I.C. § 12-121 and I.A.R. 41 is appropriate
when the court is left with the abiding belief that the appeal has been brought or
defended frivolously, unreasonably, or without foundation.” Lytle v. Lytle, 158 Idaho 639,
642, 350 P.3d 340, 343 (2015). For the reasons set forth below, the Court should
conclude that Defendants have brought this appeal frivolously, unreasonably, and/or
without foundation.
ARGUMENT
I.

The district court’s decision regarding costs and attorney fees is
reviewed for abuse of discretion.

The district court declined to award costs and attorney fees to Defendants
because it determined that they were not “prevailing parties” under the meaning of
I.R.C.P. 54(d)(1)(B). (R Vol. I, pp. 197, 200). Defendants correctly note that decisions
regarding costs and attorney fees are “within the discretion of the trial court and subject
to review for abuse of discretion.” Smith v. Mitton, 140 Idaho 893, 897, 104 P.3d 367,
371 (2004) (internal citations omitted). Likewise, “[the] determination on prevailing
parties is committed to the discretion of the trial court” and reviewed “on an abuse of
discretion standard.” Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 141

RESPONDENTS’ BRIEF – 6

Idaho 716, 718-19, 117 P.3d 130, 132-33 (2005) (internal citation omitted).
Defendants also correctly summarize the inquiry that this Court makes when
reviewing an alleged abuse of discretion by a trial court. The “four essentials” of this
inquiry are “[w]hether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently
with the legal standards applicable to the specific choices available to it; and (4)
reached its decision by the exercise of reason.” In re Estate of Birch, 164 Idaho 631,
633, 434 P.3d 806, 808 (2019) (internal citations omitted).
II.

The district court properly exercised its discretion in determining that
Defendants were not prevailing parties.

The district court correctly perceived the issue of costs and attorney fees
(including the prevailing party analysis) as one of discretion. (See R Vol. I, p. 194). The
district court also reached its decision by the exercise of reason, as demonstrated by
the extensive analysis set forth in its Order on Plaintiff’s Motion for Attorney Fees, filed
April 24, 2020. (See generally R Vol. I, pp. 193-202). Therefore, the only questions
before the Court are whether the district court (A) acted within the outer boundaries of
its discretion, and (B) acted consistently with the legal standards applicable to the
specific choices available to it.
A. The district court acted within the outer boundaries of its discretion.
Each and every Defendant failed to successfully prosecute a single claim for
relief. Each and every Defendant walked away having gained nothing from the litigation.
Therefore, the district court’s conclusion that Defendants were not prevailing parties
was clearly within the outer boundaries of its discretion. It is well established that a trial
court may determine that there is no prevailing party in an action when the parties are
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partially successful. See, e.g., Israel v. Leachman, 139 Idaho 24, 72 P.3d 864 (2003)
(affirming the district court’s denial of costs and attorney fees to both parties where both
parties prevailed in part). In Israel, the plaintiffs succeeded on their claim for violation of
the Idaho Consumer Protection Act, but failed on their claims for breach of contract and
fraud. Id. The defendants, on the other hand, successfully defended against the
plaintiffs’ most serious allegations of intentional misrepresentation.
In analyzing the parties’ respective success, the district court in Israel reasoned
that “the defendants prevailed on the balance of theories that were raised” and,
therefore, “each of the parties prevailed in part and each of the parties did not prevail in
part[.]” Id. at 867. Accordingly, the district court concluded that “each side [should] bear
their respective attorney fees and costs.” Id. This Court affirmed. “Where, as here, there
are claims, counterclaims and cross-claims, the mere fact that a party is successful in
asserting or defeating a single claim does not mandate an award of fees to the
prevailing party on that claim. The rule [I.R.C.P. 54(d)(1)(B)] does not require that. It
mandates an award of fees only to the party or parties who prevail ‘in the action’” Id.
(quoting Chenery v. Agri-Lines Corp., 106 Idaho 687, 682 P.2d 640 (Ct. App. 1984)).
Here, each Defendant raised at least one counterclaim against each Plaintiff.
Although each Defendant successfully defended against Plaintiffs’ claims, they all failed
in prosecuting their counterclaims. Therefore, the district court acted well within the
outer boundaries of its discretion in determining that Defendants did not prevail in “the
action” overall. I.R.C.P. 54(d)(1)(B).
///
///
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B. The district court acted consistently with the legal standards applicable
to the choices available to it.
I.R.C.P. 54(d)(1)(B) provides:
In determining which party to an action is a prevailing party and entitled to
costs, the trial court must, in its sound discretion, consider the final
judgment or result of the action in relation to the relief sought by the
respective parties. The trial court may determine that a party to an action
prevailed in part and did not prevail in part, and on so finding may
apportion the costs between and among the parties in a fair and equitable
manner after considering all of the issues and claims involved in the action
and the resulting judgment or judgments obtained.
(emphases added.) I.R.C.P. 54(e)(1) further provides:
In any civil action the court may award reasonable attorney fees, including
paralegal fees, to the prevailing party or parties as defined in Rule
54(d)(1)(B), when provided for by any statute or contract.
(emphases added.) The question of prevailing parties is analyzed based on “who
prevailed ‘in the action.’” Eighteen Mile Ranch, 141 Idaho at 719 (internal quotations
omitted). “That is, the prevailing party question is examined and determined from an
overall view, not a claim-by-claim analysis.” Id.
Defendants allege that the district court abused its discretion by failing to
consider “the Final Judgment in Relation to the Relief Sought by the Respective
Parties.” (Appellants’ Brief, p. 9). They specifically argue that the “district court’s
prevailing party analysis is fundamentally flawed, in that it clumped all of the respective
parties into one and focused on interlocutory decisions in the case rather than the
judgment obtained by the respective parties.” (Id. at pp. 9-10). The parties filed their
respective requests for costs and attorney fees in March 2020. (R Vol. I, pp. 125-40,
143-57). Final judgment was not entered until July 23, 2020. (R Vol. I, pp. 205-6).
Chronologically, it was impossible for the district court to consider the final judgment at
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the time it issued its Order on Plaintiff’s Motion for Costs and Attorney Fees. Therefore,
the district court properly considered the overall result of the action.
Defendants also ignore the permissive nature of the applicable rules. The district
court was not required to designate a prevailing party any more than it was required to
apportion costs and fees among parties who “prevailed in part and did not prevail in
part.” I.R.C.P. 54(d)(1)(B). Rather, the district court had discretion not to designate a
prevailing party and not to apportion fees. In exercising this discretion, the district court
noted that “[w]hen considering whether a party ‘prevailed,’ the court must consider ‘(a)
the final judgment or result obtained in the action in relation to the relief sought by the
respective parties; (b) whether there were multiple claims or issues between the parties;
and (c) the extent to which each of the parties prevailed on each of the issues or
claims.” (R Vol. I, p. 195 (quoting Chadderdon v. King, 104 Idaho 406, 411, 659 P.2d
160, 165 (Ct. App. 1983)). The district court also noted that its analysis is conducted
“from an overall view, not a claim-by-claim” basis. (R Vol. I, p. 195 (internal citations
omitted)).
Perplexingly, in direct contravention of the rules, Defendants now ask this Court
to analyze the district court’s decision on a claim-by-claim basis. They argue that the
district court erred in: (A) “not finding that the defendants had prevailed on the claims
brought against them by Tullett LLC”; (B) “not finding that defendant Porter had
prevailed on the claim brough against him by Tullett”; (C) “not finding that defendant
Aurora had prevailed on the claim brought against her by Tullett”, and; (D) “not finding
that defendant Brian and Susan had prevailed on the claims brought against them by
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Tullett.” (See Appellants’ Brief, pp. 11-13). Defendants’ arguments are more confused
than they are confusing.
First, as noted above, Defendants’ summary of who brought counterclaims
against whom is inaccurate; each Defendant brought at least one counterclaim against
each Plaintiff. Second, Defendants ignore the fact that the alleged value of their
counterclaims far outweighed the alleged value of Plaintiffs’ claims. Most importantly,
Defendants improperly rely on Wandering Trails, LLC v. Big Bite Excavation, Inc. in their
attempt to argue that the district court failed to “consider the specific results of one of
the party’s claims against the other.” (Appellants’ Brief, p. 10). In Wandering Trails, this
Court held that the trial court abused its discretion by failing to award fees to two
particular defendants who successfully defended the only claim involving them, where
those defendants did not bring any counterclaims. 156 Idaho 586, 598, 329 P.3d 368,
380 (2014). For the sake of brevity, Wandering Trails is inapposite here.
In sum, the district court had the choice of whether to designate a prevailing party
or parties, and whether to apportion fees among parties who prevailed in part and did
not prevail in part. The district court first articulated the legal standards applicable to this
choice and then reached a decision in accordance with those standards. Whether the
district court could have reached a different result is irrelevant. The reality is that
Defendants simply do not like the district court’s conclusion. Unfortunately, their
arguments directly contravene the applicable legal standards.
III.

Defendants are not entitled to attorney fees on appeal.

For the reasons set forth above, Defendants cannot prevail on appeal. Therefore,
they are not entitled to attorney fees on appeal.
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IV.

Plaintiffs should be awarded attorney fees on appeal pursuant to I.C. §
12-121 and I.A.R. 41.

As noted above, Defendants’ arguments directly contravene the legal standards
applicable to the prevailing party analysis. Defendants effectively ask this Court to issue
a decision that would require trial courts either to identify a prevailing party in every
action or to apportion fees among the multiple parties that have partially prevailed in an
action. Such a decision would be incompatible with the plain language of I.R.C.P.
54(d)(1)(B) and 54(e)(1). At best, this would overrule established precedent; at worst, it
would fundamentally rewrite the American Rule of attorney fees in Idaho. Additionally,
the Appellants’ Brief contains questionable representations of fact that are not contained
in the record. (See Appellants’ Brief, p. 4). The record itself suggests that Defendants
were unreasonably aggressive in their defense of this litigation. (R Vol. I, p. 181). For
these reasons, the Court should conclude that this appeal has been brought or
defended frivolously, unreasonably, or without foundation.
CONCLUSION
For the reasons set forth above, Plaintiffs-Respondents respectfully ask this
Court to deny Defendants-Appellants’ appeal in its entirety. Plaintiffs-Respondents
further request an award of their reasonable attorney fees incurred on appeal, pursuant
to I.C. § 12-121 and I.A.R. 41.
Respectfully submitted this 30th day of March, 2021.
INTERMOUNTAIN LAW, PC
/s/ Sean M. Jorgensen
_
Sean M. Jorgensen, ISB #9843
Of Attorneys for Plaintiffs-Respondents
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of March, 2021, I caused to be served a
true copy of the foregoing RESPONDENTS’ BRIEF by the method indicated below, and
addressed to each of the following:
Nathan M. Olsen, Esq.
Petersen Moss Hall & Olsen
485 “E” Street
Idaho Falls, ID 83402
nolsen@pmholaw.com
Attorney for Defendants-Appellants

_____ U.S. Mail, Postage Prepaid
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INTERMOUNTAIN LAW, PC
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_
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Of Attorneys for Plaintiffs-Respondents
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